Inspired by calls to 'decolonise' South African law and legal education, this paper will posit some hypotheses as to the nature of a living customary law of commercial contracting from the perspectives of two South African contract law teachers. An account of the commercial format of customary contracting is largely absent from the law reports and leading legal textbooks in this country. The dominant narrative in existing legal sources, however, (which may be stereotyped), is of African communalism prevailing in customary contract practice. This is reflected, for example, in the discourse on 'ubuntu', which is being used at present as a vehicle for the constitutional transformation of the South African common law of contract. Other existing empirical accounts from discourses such as economics and anthropology also suggest, however, that contracting in indigenous African communities rests on notions of trust and community. This is reinforced by the existence of informal township dispute resolution structures. We will thus posit a central hypothesis that customary commercial contracting is relational in nature, using an inter-disciplinary literature review and drawing on the lived experiences of the authors. Other related hypotheses will also be developed. Ultimate truth here is a matter for future empirical study.
Introduction
Calls for 'decolonisation' of (contract) law and (contract) legal education in South African universities present a bit of a conundrum to us as local contract teachers. 1 In this country, decolonisation, in the technical sense of throwing off the yoke of a foreign colonial power, happened decades ago. 2 Of course, white minority rule only ended long after that, however, and racialized economic inequality remains a feature of the South African landscape despite the emergence of a black middle class. 3 Hence, 'decolonisation of law and the legal curriculum' as concepts used by our students must be taken to have a more figurative and symbolic meaning. Our intention here is not to engage the literature on decolonial theory, or to attempt a definition of 'decolonisation' as a concept to be applied in contemporary South Africa. Rather, our aim is to address a perceived epistemological gap in the African customary law discourse, namely the absence of an account of contemporary commercial practices by indigenous black South Africans. In our view and as we shall explain below, this gap arises from colonial policies, particularly surrounding issues of choice of law and African legal capacity. Our inquiry, based on an inter-disciplinary literature review, will rather propose a theoretical basis for a new line of African customary law inquiry.
As scholars in a discourse which is framed largely by historical and comparative scholarship on contracting, often grounded in European 'parent' legal systems, one could perhaps be forgiven for not having before pondered the issue of what is 'African' about contracting in South Africa, since this is not a topic traditionally covered in university legal education, or indeed in the academic discourse on contracts. Indeed, when one finally wakes up and demands an answer to this question, it is remarkably difficult to dig up appropriate study materials. Progressive private law is largely concerned at present with how to 'constitutionalise' the common law; while African customary law remains for the most part confined to the traditional 'ghettos' of family law, the law of succession, traditional leadership, and land rights. 4 What about commercial transactions? What is the governing legal regime for stokvels, burial societies, loan sharks (mashonisa), reciprocal loans between friends and family, or sales of immovable property in our informal settlements? Most would probably immediately refer to the 'law on the books', including specific pieces of legislation and indeed the residual common law of contract. Such a response would no doubt add that there is in fact only one system of South African law and that is law under the Constitution. 5 While this is possibly true, at least in a formal, positivist sense, what about in the de facto sense ('law in action')? And, where does that leave the theory of law known as legal pluralism, which has adherents all around the world, including most customary lawyers in South Africa, who have probably been thinking all along: what is the living African customary law of commercial contracting in South Africa In this country, our Constitution holds that we are a legally plural system. 7 This form of State-law pluralism, with an officially recognised African customary law which applies 'when applicable', 8 should be distinguished from 'deep' legal pluralism which describes the pluralism phenomenon in a broader sense, namely the fact that de facto 'semiautonomous social fields' 9 exist, which create binding normative systems for their relevant communities. 10 This type of normative system, growing from the people upwards, rather than from the state downwards, is largely what will be described when we introduce our target context of the 'popular' economy. This allows us to look beyond the existing African customary law discourse to new social science sources for inspiration.
In this article, we the present authors, two South African-educated contract lawyers with an interest in (inter alia) legal theory, legal history, legal and economic anthropology, the constitutionalisation of contract law, and the future of African customary law, would like to posit some hypotheses about what a living customary law of commercial contracting in South Africa might look like. Of course, a reader may protest that a concept of a living customary law of any kind should only be put forward after extensive empirical research. This, we acknowledge is true. For now, our method will be to draw on the work of others in establishing a context in which African customary commercial contracting could operate. Nkanyiso Sibanda, one half of the present authorship, has first-hand experience of his own ethnic strain of African customary law. In places we will use his lived experience to supplement our written sources as a form of anecdotal evidence arising from his participation in the Cape Town popular economy. Most of the details related using this method are fairly trite and are common knowledge in South African indigenous circles: we hope that the reader will excuse the resultant absence of referencing where this occurs. Where possible, we rely on published accounts. This paper will proceed as follows: in part 2, we will briefly situate our study using prevailing contract and legal theories. In part 3 we will set out some of the relevant aspects of the established legal discourse on African customary law. First hereunder, we will address conceptual issues as to the nature of 'African' customary law. We will then move to the accounts of customary contracting by other writers on African customary law -our version will remain general, here, however, without describing specific transactions. 11 We introduce the published material subject to the same proviso above that the African customary law scholar should be careful not to get trapped in the epistemological snare of relying on written accounts of African customary law as being sacrosanct. We use these materials merely as a textbook style illustration of https://repository.uwc.ac.za/ some of the literature available and subject to the caution that what we may be representing is 'official' customary law. Using the same methodology, we will also discuss African customary law dispute resolution in a more traditional setting, since we feel that this is relevant to our theoretical claims which we will develop in what follows. In part 4, we will move our concept of African customary contracting out of the traditional narrative's milieu, into the so-called 'popular economy', an economic context described by South African social scientists and by which we intend to refer in this study to South Africa's urban townships. This popular economy will serve as a new narrative site for discussion of 'customary commercial contracting', for which we will rely on the previously published empirical studies of others. We will draw on such sources to posit some hypotheses about the nature of a (modern, urbanised) living customary law of commercial contracting. Part 5 will summarise our central hypotheses as introduced in the preceding parts. Part 6 will conclude.
A final caveat before we continue: the term 'African' is employed in this article subject to notional 'scare' quotation marks. We do not intend to generalise or to stereotype here. We are responding to calls for contract law and contract legal education to better speak to the 'African' context, as well as Constitutional Court dicta to this effect. 12 We hope that we do not fall into the trap of setting up an African exceptionalism: rather we explicitly work from certain universal assumptions, particularly the economic laws of the market place and the commonality of personal and business needs in a commercial context. Indeed, it is in this regard we acknowledge that the previously stated business reasons may underlie much of the universality of contract laws around the world, which requires a normative response from us as to what the potential role of incorporation of a parallel system of African customary commercial contract law might be.
A theory of contracting

Contract, status and legal theory
In an influential nineteenth century work, Maine posited that: 'the movement of the progressive societies has hitherto been a movement from Status to Contract.' 13 What Maine argued was that in early societies, one's role and influence was largely shaped by one's membership of a traditional social grouping, particularly one's family. 14 Maine's thesis was that as society progressed, parties achieved a greater measure of personal autonomy and were able to associate with one another and allocate resources by agreement, so that one might bargain for a better deal and improve one's status in society through contracting. 15 This theory fits in nicely with ideas like freedom of contract, laissez-faire economics, and (political) social contractarianism, which would https://repository.uwc.ac.za/ have characterised the British social context in which Maine wrote. 16 Indeed, ideas such as the 'civilising mission of contract', much reviled in certain modern circles, could be thrown in here. 17 A movement towards a monetised economy and wage labour, and away from hereditary social hierarchies underpin this type of philosophy. It also works well in conjunction with a liberal free-market economy and prevailing (contemporary British) notions of capitalism.
What the 'status to contract' progression does not account for, however, is the social nature of humans, particularly with regard to contracting. Although first discussed as a theory of contracting over a century after Maine wrote, relational contract theory has demonstrated the ever-present significance of human relations and networks in contracting, particularly in repeated or ongoing transactions. 18 There is a strong inter-personal element to business, which can manifest as co-operation as well as competition. Indeed, norms such as trust and reciprocity are as much a part of business as adversarialism and opportunism. Inter-personal relations are also among the reasons why negotiation remains the most prevalent form of dispute resolution in business, regardless of what the law of contract in a given location might be. 19 To the extent that a given site for contracting is in a community (read: localised market) where the role players are known to each other, it is likely that contracting will adhere to the tenets of relational contract theory. This is not to say, of course, that there is no element of individualism to contract practice. Writing from a United States point of view, Fried's argument that contracting is based on individual determinism and that issues of distributive justice are best left to the public law realms of taxation and welfare, hold water, at least in the setting of formal, liberal, Westernised contract law. 20 What this theory rests on of course, are the dual notions of personal autonomy and private property. 21 Much of the conventional narrative on 'African' social norms holds that 'African' society is more communal in nature than 'Western' society, and that the interests of the individual are often sub-ordinated to that of the group. 22 Gyekye, a Ghanaian, describes how this type of argument was employed by post-colonial leaders in several African countries in order to found a system of government based on 'African socialism'. 23 Gyekye and other African philosophers argue against this type of narrative: in their view, there is no opposition to individualism, or individual interests in most African cultures. 24 One need not be entirely altruistic or selfless in one's behaviour. Rather, Gyekye convincingly puts forward a notion of 'moderate communitarianism', in which there is space for individual interests, provided these are tempered with social responsibility. 25 This is a fascinating conception of the political economy, which resonates with, for example, the special protection given to socio-economic rights under the Constitution of the Republic of South Africa, 1996 ('the Constitution'). 26 Gyekye's account leaves room for basic principles of autonomy and private property, which underlie liberal theories of contracting, such as Fried's. We submit, however, that Gyekye's moderate communitarianism is possibly closer to the South African model of a constitutionally circumscribed model of contracting, than to other systems (such as Fried's model) which recognise a greater role for freedom of contract.
For our account below, we do not wish to take issue with either contractual autonomy or private property, both of which are at the heart of most market-based systems of contract law, which would include South Africa. Our approach to contract theory will be from a different angle, focussing on the socially embedded nature of contractual relations and legal pluralism. We hope to provide a new South African angle on the status to contract claim: our view is that there is a strong relational element to all contracts, including customary ones (ie a 'status'); and that if one accepts legal pluralism theory, this status element is very much a part of contract law, especially in the modern South African customary context. Hence, status and contract exist contemporaneously and are both vital parts of modern customary commercial contracts.
Legal pluralism and contracting in South Africa: existing texts
Where then does one begin with a literature review to investigate the living African customary law of commercial contracting in South Africa? Existing signposts in written sources include the following: i.Textbook accounts of African customary law in South Africa; 27 ii.Judgments of South African courts, particularly the apex Constitutional Court, on contracting; 28 and iii.Published empirical studies of the popular economy. 29 Of these three possible avenues of inquiry, textbook accounts (category (i)) represent (in our view) a largely pre-commercial vision of society, which Himonga and Nhlapo warn may be a distorted and outdated picture. 30 Indeed, we have our doubts about the methodology of presentation of certain accounts of African customary law, particularly those on contracting, since the terminology and categorical excursus is sometimes closely based on Roman law. We feel that this is a key epistemological error in African customary law analysis as it assimilates such customary law to the European discourse. Our view in this paper is that contracting, as a process, is indeed a universal cultural phenomenon based on consensual exchange, but that alien terminology should not be imposed on it. 31 In our view, some accounts thus represent the material better than others. These traditional sources will nevertheless be discussed in the following part 3.
Then, the dicta from the Constitutional Court (category (ii)) present a potentially idealised vision of society, which, at least in the cases dealing with contracts, is seldom backed up by empirical evidence, relying rather on a judge's own personal world view, or a nominally 'African' world-view. 32 While the Constitutional Court's jurisprudence on contracting has demonstrated a desire to introduce greater fairness, and particularly distributive ('social') justice through transforming the common law, there has been very little attempt to develop a living customary law of contracting. (This is probably best explained, in a precedent based system, by a lack of appropriate cases.) A database search of South African case precedents from all levels of the judiciary and going back several decades also reveals little of use here. 33 We will not dwell too long on an analysis of the constitutional dimension of contract law in South Africa, or the concomitant notion of 'ubuntu'. This has been done elsewhere by ourselves and others. 34 31 Our view is of course an opinion, rather than an empirically proven fact. We simply intend to draw attention to the idea that contracts, in the sense of obligations created by agreement, are likely to be found in any grouping of people who are not individually selfsufficient. We argue further that contracting is the basis of any sort of business, and that a concept of agreements which are viewed as being normatively binding is fundamental to such business and is hence universal in that sense. 32 Compare the passages cited in note 12 above. Avenue (iii) presents potentially the most productive avenue of inquiry, although the material here is largely not the work of lawyers, but rather economic anthropologists and economic sociologists. It is from category (iii) empirical studies that the most can be learned (in our view) about how indigenous African people who may today reside in urban settings, but who still choose to observe certain African customary law practices, go about the business of commercial contracting. 35 This context will be set out in part 4. The result will be a set of hypotheses about the living customary law of commercial contracting in South Africa from which to work in possible future empirical studies.
Of course, we also require a reason for this perceived gap in the representation of African customary law. We believe that there are historical reasons for this, particularly in the South African context of a prior system of white minority rule and black sub-ordination and disenfranchisement. A useful source for this type of argument would be Chanock's alternative history of the formative early twentieth century period of South African law and society. 36 Chanock argues that South African law was systematically segregated during this period into one branch ('common law A'), which served the needs of the white population (here, of course, we mean the Roman Dutch/English law mixture); and another branch ('common law B') which served the African population (African customary law, but as applied and distorted by white government officials). 37 Supervening on these two systems of law were choice of law rules which favoured 'common law A' in most commercial types of contract, particularly where one of the parties was white, or a white-owned juristic person. 38 This led to the side-lining of the development of a 'common law B' of commercial contracting -leaving this branch of the law to operate largely in a familial setting. 39 Central to Chanock's argument is that this process was not about (contract) law at all, but rather about race and specifically African capacity to partake in the South African economy. 40 We will argue in what follows that this does not mean that there is no such thing as an African customary commercial contract law; Chanock's history does, however, suggest why there is no 'official' version of this branch of the law. Whether the future of contract law in South Africa should hold a reconciliation of 'common law A' and 'common law B', including in the law of contract, is a question to which we will return in our concluding part 4. De facto, two parallel systems of law continue to operate -this is unlikely to change with regard to a 'living' 'common law B' (particularly from the point of view of deep legal pluralism) -but some form of future synthesis 37 Ibid, this is the central narrative throughout the book. 38 Ibid, again this is central. See in particular part IV, especially chapters 13 and 14. 39 Ibid. 40 Ibid, see in particular the discussion of the ownership of land in South Africa in chapter 15. may be an option for 'common law A', with implications for the law of commercial contracting in South Africa generally. 41
The traditional African customary law of contracting
In what follows we will set out a largely textbook account of African customary law, African customary contracting, and African customary dispute resolution, as captured in the South African legal discourse. This material may be familiar to those with an interest in African customary law, and some of it would be covered in standard LLB courses on this subject in South African universities. We will give a summary of these topics nevertheless, in the interests of presenting a balanced literature review of the available material and in order to contextualise the reader who has a low level of familiarity with textbook accounts of African customary law. We also set up this representation, which we will call the 'traditional' account, in order to juxtapose it with an edgier social science account of commercial contracting in the 'popular economy' of South Africa's urban townships in the following part 4.
A working definition of African customary law
Many writers have already dealt with the challenges related to having one universally acceptable definition of African customary law, so we will not repeat this material. 42 For our purposes, it will, however, be helpful to propose a working definition of African customary law against which our hypotheses may be tested.
Initial definitions of 'African customary law' explained this concept as those norms and practices which only applied to members of a particular cultural group to the exclusion of others. Hamnett, for example, viewed African customary law as 'a set of norms which the actors in a social situation abstract from practice and which they invest with binding authority'. 43 43 Jobodwana, by contrast, stressed the importance of 'customs and traditions' which work to regulate the way community members live 44 . In an analogous context, Bennett described African customary law as deriving 'from social practices that the community concerned accepts as obligatory.' 45 Various pieces of legislation offer additional definitions of African customary law: for example, the Law of Evidence Amendment Act 46 ('LEAA') gave the first statutory definition of African customary law in South Africa. At section 1(4), the LEAA defined African customary law as 'the law or custom as applied by the Black tribes in the Republic'. In 1998, a new definition of African customary law was introduced by the South African Law Reform Commission, 47 which was also later incorporated into the Recognition of Customary Marriages Act, 48 as well as the Reform of Customary Law of Succession and Regulation of Related Matters Act. 49 This definition refers to African customary law as 'the customs and usages traditionally observed among the indigenous African peoples of South Africa and which form part of the culture of those peoples.' 50 While various definitions of African customary law have thus been suggested, these all share common definitional attributes, which feature assists in bringing some consensus to what the concept of African customary law in South Africa entails. A working definition therefore would thus rest on two notions: first, that such law consists of customs and usages that are traditionally observed by a community of indigenous African people of South Africa; and secondly, there must be a claim that these practices form part of the culture of those people and hence have normative force. It is important that these customs should be widely accepted and acknowledged by a traditional indigenous group. 51 According to Bennett, rules that are not acknowledged by people or that are dictated by outsiders as African customary law are invalid. 52 To this effect, Jobodwana reiterates that it is important for a traditional community's members to actually accept the body of rules as binding on themselves. 53 There are two forms of African customary law that co-exist and are acknowledged in South Africa: 'living' customary law and 'official' customary law. 54 Living customary law consists of the actual rules and practices which govern the indigenous people whose law is being considered. 55 55 It comprises unwritten practices that regulate the day-to-day lives of a traditional community or a person who belongs to such a community. These social practices, however, are continually changing in accordance with the evolving practices of the community. 56 50 See the definition of 'customary law' provided in section 1 of both Acts. 51 In Van Breda v Jacobs 1921 AD 330, the court held that for a custom to be acknowledged in law, it must meet four requirements, namely: it must be long established; reasonable, uniformly observed; and certain. Himonga & Nhlapo (note 4 above) 30-31 distinguish, however, the nature of living customary law from the Roman Dutch concept of custom. Nevertheless, in Shilubana v Nwamitwa, 2007 (2) SA 432 (SCA), the court reiterated the fact that for a practice to be regarded as a custom, it should have been observed immemorially. 52 Bennett (note 6 above) 138. 53 Jobodwana (note 42 above) 30. 54 The co-existence of these two types of customary laws has been acknowledged by the courts. See for example Mabena v Letsoalo 1998 (2) SA 1074 (T); Ramuhovhi and Another v President of the Republic of South Africa and Others 2016 (6) SA 210 (LT); Shilubana (note 51 above); Makholiso and Others v Makholiso and Others 1997 (4) SA 509 (TkS). 55 Himonga & Nhlapo (note 4 above) 26. 56 See also Ramuhovhi (note 54 above) para 51 where the court held that the very nature of African customary law is that it is 'a dynamic, evolving system of values, inherently flexible, and which is practised in a specific community'. In the context of African perpetual adaptation to the evolution of a community: it is not static. 57 Commenting on the changing nature of living customary law, Bennett wrote:
Systems of custom therefore have the remarkable ability to allow forgotten rules to sink into oblivion, while simultaneously accepting new rules to take their place, always on the understanding that the new is old. 58 This dynamic characteristic of living customary law has also been acknowledged by the courts: for example, the majority judgment in Bhe v Magistrate, Khayelitsha referred to living customary law as a 'dynamic system of law which is continually evolving to meet the changing circumstances of the community in which it operates'. 59 In Alexkor, the Constitutional Court explained that living customary law refers to a set of traditional rules which have been in existence since time immemorial which have always changed and developed to address the needs of the relevant population. 60 The Constitutional Court held further that this system of law would 'continue to evolve within the context of its values and norms consistently with the Constitution'. 61 In similar fashion, the same court in Shilubana held that the very nature of living customary law is that it is not static but adaptative. 62 Living customary law is thus not stagnant; rather, it always recognises and acknowledges on-going changes amongst people who are bound by it and who adapt to such changes for the convenience of the community. This means that out-dated African customary law rules which are no longer being observed by the community are replaced by new ones, without the need for a formal process of amending the rules. A classic example of such a change is found in Shilubana. In this case, the Valoyi Royal Council changed the patriarchal principle of male primogeniture, 63 63 which allowed only males to succeed as King, and instead allowed a female to succeed to the throne in line with the equality provision in section 9 of the Constitution. The community's acceptance 64 64 See Shilubana (note 51 above), para 54, where the Court noted that the 'Valoyi people moved away from any previously existing rule that a woman could never be appointed as a Hosi'. Of course the acceptance was not unanimous, there were dissenting voices. 65 Another example that illustrates the fluidity of living customary law is found in Mabena v Letsoalo (note 54 above) where it became acceptable for a female head to negotiate and accept lobolo, a role which had traditionally been always reserved for males.
Official 66 It is written and codified, and is reflected in textbooks, judicial precedents, and other scholarly publications. 67 Bennett refers to official customary law as 'ossified in official code' on account of this written nature. 68 In Bhe, the court held that official customary law exists in textbooks as well as in statutes. 69 Since the official law captures a living oral tradition in written form, it does not accurately reflect true African customary law. 70 For this reason, the courts prefer to apply the living version of African customary law. 71
Traditional African customary contracting
The textbook accounts of the African customary law of contract have significant differences from the prevailing common law of contract. Some examples of these differences would be: the types of agreements found within African customary law; the nature of the underlying transactions; the requirements for the formation of a contract; the nature of performance; and finally, the nature of contract enforcement and dispute resolution. 72 By definition, a 'contract' entails agreement between parties: this type of transaction is also found in African customary law, usually for a performance (and hardly ever for non-performance), between two adult parties who reach the voluntary consensus that violation of their agreement's terms should result in legal consequences. African customary law contracts are generally concluded by a simple verbal agreement between parties. This by implication requires there to be at least one witness to a contract who will be able to give evidence about its existence in case of a dispute. 73 A written document is uncommon. African customary contracts also do not necessarily follow a particular format.
The literature describes the socially embedded nature of African customary contracting, where authority for a particular party to unilaterally enter into a contract is limited. 74 This is because most contracts in African customary law affect the entire family or community: while some types of transactions are exempted, 75 an individual is usually expected to consult with the rest of his or her family before he or she concludes a contract. The male family head usually contracts on behalf of his family, but he is generally expected to consult with the older (mostly male) members of this family before the conclusion of the contract. 76 He is also ultimately responsible for the 66 Himonga & Nhlapo (note 4 above) 33; Rautenbach & Bekker (note 10 above) 29; Bhe (note 59 above), para 87. 67 Rautenbach & Bekker (note 10 above) 28. 68 Bennett (note 4 above) 64. 69 Bhe (note 59 above), para 86. 70 Ibid. 71 Ibid, paras 83-95. 72 In this regard, see also Mancuso (note 56 above). 73 Ibid 174. 74 Ibid 174. 75 For example: small transactions which do not have an impact on the contracting party's family. There are infinite examples of these everyday transactions such as (for instance) where one party asks for a cup-full of sugar in exchange for some maize porridge. 76 Rautenbach & Bekker (note 10 above) 145. fulfilment of the contract. 77 Rautenbach and Bekker correctly point out that the extent of a contracting party's duty of consultation depends on the nature of the contract being entered into. 78 Contracts which may affect the entire family will require more extensive consultation than less consequential contracts which may potentially affect only the individual. 79 When it comes to contractual negotiations under African customary law, sources point towards legal representation of the parties being uncommon. 80 In family-centric contracts such as marriage, however, uncles and aunts usually negotiate on behalf of the potential spouses as well as the broader family. 81 These parties do not negotiate as authorised representatives (in a legal sense), but simply as intermediaries or mouthpieces who act for, and represent the interests of, the potential parties to a contract. 82 In terms of transmissibility of contractual rights, some accounts of the law report that mechanisms which are the functional equivalents of the common law's delegation, cession or other related means of transferring the duties of one party to a third party, are generally uncommon in the African customary law of contract. 83 Contractual negotiations are described as being informal and there is usually no technical ritual performed in order to formally create obligations. Most contracting parties will have a good knowledge of the general principles of law involved and hence a legal representative is not required to intermediate between them.
Traditional African customary dispute resolution and contracting
Due to the socially embedded nature of customary contracting described above, performance under such contracts by the parties involved has personal implications for their broader families, with reputation, respect, and honour of the family name at stake. In the event of conflict, traditional communities have their own customary courts and dispute resolution mechanisms, which are deeply rooted in the customs and traditions of each particular group. These traditional platforms and mechanisms operate in a manner aimed at preventing violence, curbing the perpetuation of conflict, and the avoidance of damage to the relationship between the parties involved: all of which could ultimately threaten the social fabric. 84 The lowest level of traditional court is the family court, which is usually presided over by the male head of the family. 85 is a hearing before the extended families where the (mostly) male elders of the extended family deliberate on the matter under the guidance of the family patriarch. 86 The matter could thereafter be taken to the village head and from there ultimately to the Chief's court. 87 In some instances, communities have a Paramount Chief who provides the final level of the customary court authority. Chiefs are public officials who have jurisdiction to handle both civil and criminal matters. 88 In the rare instances that the Chief's court fails to settle a dispute, the matter then progresses to the formal court system, beginning with the Magistrate's Court and from there following the usual hierarchy upwards. 89 Traditional courts are largely informal institutions which do not have rigid rules of procedure. 90 The presiding officials there usually have no formal training. There is no legal representation or recording of proceedings and the courts rely solely on the traditions and customs of the parties to the dispute. Where a matter has gone beyond the bounds of the family court, the entire community may become involved in resolving the dispute. 91 On the day of the court hearing, for example, the community will gather at a designated place and the contending parties are then given the opportunity to present their cases. 92 Each of the community members in attendance is allowed to examine any of the evidence presented by either of the litigants. 93 There is typically no specified order of examining or cross-examining the witnesses or parties to the dispute. 94 The presiding officer, who may be the traditional leader, usually then makes a determinative order that reflects the views of the majority of the community members. 95 Since most contracts in African customary law involve the interests of an entire family or tribe, remedies for breach of contract are usually aimed at preserving the social ties between the families of the parties involved, in addition to ensuring the proper fulfilment of the contract. On a more general note, Bennett argues that the dealings of customary courts tend to be reconciliatory. 96 This contrasts with the formal courts' method of dispute resolution, which is more adversarial, usually with a clear winner and loser. 97 A further difference relates to the fact that in the formal court system, the 'male elders' are substituted for relatively younger judicial officers, whose number may include female officers. The net result of these differences is that most customary disputes are resolved within the confines of the families of the parties involved, rather than in the formal courts. The same male elders who were consulted during the formation of the contract are usually asked to play a role in the negotiations toward the peaceful and conciliatory resolution of any contractual disputes. Kariuki argues that this method of African dispute resolution exists even in societies which do not formally recognise the 'institution' of male elders and that this system continues to operate outside the influence of the State. 98 In sum, traditional courts operate in a highly relational community context, where disputes are viewed as embedded within the context of broader society. This leads to a process of dispute resolution more focused on inter-personal relationships than clear legal rights. 99 The result is that customary contracting cannot be viewed as divorced from the relationship between the parties and their respective families, pointing toward an intersection between relational contract theory and traditional customary contracting and concomitant dispute resolution processes. An important unanswered question, however, is as to whether the account thus far in part 3.2 and 3.3 has represented 'official' or 'living' customary law, since most of the sources drawn on above are written library sources, particularly the works of African customary law scholars, legislation, and judicial precedent. The reader may further ask whether the above representation holds true in the heterogeneous and (sometimes) transient populations of South Africa's urban townships. In the following part 4 we move to this latter context, but we will introduce a new economic element into our own narrative, setting out the concept of a 'popular economy'.
African commercial contracting in the popular economy
The South African economy is a market-based one, with freedom of economic activity enshrined as a fundamental right in the Constitution. 100 This capitalist feature is balanced with other entrenched socio-economic rights, however, and is backed up by a system of government-sponsored social assistance. 101 While public servicesparticularly healthcare, education, and policing -are frequently criticised, the social grants paid on a monthly basis to a large number of recipients provide a source of welfare and basic income to many South Africans who are not in formal employment. The grants in question represent a meagre, yet steady, income stream, but are not universally available and need to be supplemented by South Africa's poor and unemployed in order to survive. 102 These gaps left in the economic framework, provide the context for the so-called 'popular economy', a notional space where traditional African culture and contemporary (South African) existence intersect. 103 In the social sciences, a distinction is sometimes drawn between the 'formal' and the 'informal' sectors. 104 In the South African context, this could be used to distinguish between those in salaried employment, and those who make a living based on their entrepreneurial talents, outside of the mainstream economy reflected in tax records. 105 Scholars working on the popular economy have shown the formal/informal dichotomy to be misleading, however. 106 This is because 'formal sector' wages may be employed as capital for 'informal sector' entrepreneurship, or as a means of support (through remittances) for third parties who are engaged in 'informal' economic activities. 107 The term 'popular economy' thus captures the broader social context in which South Africans live and operate, particularly at the fringes of the mainstream economy.
The popular economy is a common context for empirical studies by economic anthropologists or sociologists, but it is not often considered by doctrinal lawyers; certainly not by mainstream contract lawyers. We believe that it is a good setting in which to base our discussion of the living customary law of commercial contracts. This is because this social context exists largely beyond the reach of the common law, with business norms hence being located in cultural practices. To the extent that this milieu is 'African', although probably neither homogeneous nor drawing from only one ethnicity, we are able to observe a stronger role for African cultural contracting practices. Of course, this is not to say that many who live by the tenets of African customary law in some aspects of their lives are not engaged in mainstream economic activities. Clearly there is a black middle class, many of whom engage in blue chip commercial contracting as both principals and agents. Our argument is rather that if we are looking for the living customary law of commercial contracting, which we suggest is possibly different from the mainstream common law of contract and (as of yet) is largely un-amalgamated with this version, a good place to begin is in the contract practices which are occurring amongst the African population outside of the mainstream economy. This approach assumes a concept of contract law based in deep legal pluralism. the National Consumer Tribunal). A law in action response might acknowledge in contrast, however, that much of this popular economy contract practice occurs outside of the formal contract regime, in the sense that the positive law may not be known to the participants; legal representation may be unaffordable or undesired; and the system of courts viewed with suspicion or as too far removed from the everyday realities of contracting parties. 108 This type of response is supported by several studies by social scientists working in South Africa, 109 as well the anecdotal (lived) experience of the two authors of this paper. In what follows, a basic literature review will be given of the sources which led to our thesis; as well as a brief introduction to the world-wide discourse on non-contractual relations and private ordering, which are key features of relational contracting and at the heart of our central argument: namely, that the living customary law of contracting is relational in nature.
The popular economy and contracting
Economics as a field deals with the question as to how scarce resources are allocated in society. 110 Anthropology is the study of culture, and sociology the study of social organisation. 111 Contract law, by contrast deals with the rules and principles which govern (particularly economic) transactions. 'Contract practice', in our conceptualisation is a broader area, dealing not only with governing rules and principles, but also with aspects of economics (underlying motivations: wants and needs with regard to resources), as well as anthropology and sociology (what is the business culture in a given group and how is it organised to facilitate commerce?). 112 Using a plural conception of 'contract law', whereby norms are generated not only by central government, but also by the practice of communities, we intend to link the living customary law of contract to the descriptions of contract practice by economists, anthropologists, and sociologists. This conceptual progression is the background to how we will derive our core hypotheses about the living customary law of contracting from the contract practice described in accounts of the popular economy.
Several empirical studies have dealt with issues related to contracting like: informal credit, 113 informal risk management, 114 informal trade, 115 banks, 116 and burial societies. 118 119 Different normative points of view are advanced in this material and different types of questions are asked, using qualitative and quantitative research methodologies. What emerges strongly from all these accounts, however, is that there is vibrant commercial activity going on in the popular economy, underpinned by economic transactions and hence 'contract practice'. 120 The picture painted in such sources is different to the types of transaction mentioned in the leading works on African customary law, although the community-orientated nature of most of the transactions suggests a continuity of contexts. 121 A tentative view which we venture is that the literature on the popular economy presents primary sources to be used as evidence in the updating of the traditional accounts of African customary contracting: rather than a pre-commercial vision of society, where contracts related mostly to marriage, co-operative labour, or arrangements for the care of livestock; 122 the popular economy discourse presents a modern, urbanised population, operating in a monetised economy and interacting on various levels with the formal sector economy and law. The appeal of this alternative picture of popular economy contracting is that it is strongly commercial and fills the gaps in the representations offered by more traditional accounts.
For us, this is where the living customary law of commercial contracts is to be found -an empirical study needs to be done which asks questions of a different nature to the concerns of economics, anthropology, and sociology. We need to know how law operates in this sphere. The evidence presented by these empirical studies is incomplete for the purposes of a proper account of contract law, since only contract practice is represented. However, based on popular economy accounts, certain key features emerge about contracting in this sector. For the present authors, these answers can be distilled into a number of broad propositions: i.Credit is usually extended to relatives, friends, or other known associates. Credit is seldom extended to strangers -that is the role of conventional banks and microlenders. The reason for this feature is the high degree of knowledge about a contracting counter-party, which induces trust and reliance. The problems of adverse selection and moral hazard are reduced by this factor, and knowledge-based trust serves as collateral. 123 ii.Executory contracts are thus known to the popular economy: risk is managed as above through symmetrical knowledge structures. Peer pressure also plays a role, given the ability to do reputational harm to a contracting party through negative gossip. 124 iii.'Ubuntu', or a communitarian conception of fair dealing, is to be found in the popular economy, and a lack of this quality is sometimes advanced as a criticism of formal sector contracting parties, such as banks and other micro-lenders. 125 iv.But, promises are to be kept, in the sense that obligations are viewed as binding and parties as autonomous. 126 v.Dispute resolution between members of the community is capable of being resolved through non-legal means. Disputes with formal sector partners, particularly financial institutions, can present a problem due to the dictates of the positive law and legal procedure. 127 The emergent picture is thus that contracting in the popular economy is communitycentred and -centric. A community-based form of contracting means that transactions probably occur between repeat players, who are known to one another. This makes it probable that there is a strong relational element to contracting in the popular economy, at least where contracting is between community members. Before defending this theoretical claim, however, we will, as in the previous part 3, explore dispute resolution, this time in the South African urban township milieu.
Dispute resolution in South Africa's urban townships
An urban format of African customary law is applied through informal dispute resolution mechanisms which are influenced by African customary law in order to manage conflict and maintain peace in the townships. 128 The courts apply neither traditional (read: 'textbook') African customary law nor common law, but utilise a mixture of the two, with a strong basis in African customary law norms. 129 The relevant dispute resolution bodies are the Street Committees or Section Committees who perform the function of urban customary courts. 130 These committees form the second tier of informal courts in the townships after the family court and have jurisdiction over a number of streets (a variety of methods is used to determine geographical boundaries). In other communities, Street Committees report to Executive Committees or Ward Committees; thereafter, the matter goes to the police. 131 Such committees meet either in community public places or in members' homes, hearing civil cases which mainly relate to disputes between community members. They also liaise with formal authorities such as the police and municipalities on behalf of the community.
Burman and Sch€ arf argue that these dispute resolution structures in the townships are based on the informal courts of the rural areas. 132 The township versions resemble customary courts in that they are informal and hence less intimidating than the formal courts: no legal representation is required; no fees are involved for a case to be heard; proceedings are held in familiar surroundings; tribunals apply the basic communitarian principles which people are used to; and proceedings commence at the family level and escalate through various platforms to a formal court, as per traditional customary dispute resolution. 133 These township structures hence provide great utility to inhabitants, since due to the residential layout of these communities, formal governance and policing achieve only a low level of penetration. 134 In addition, community members tend to have a lack of confidence in the formal judicial structures, compounding such utility. 135 Great emphasis is usually placed on mediation in order to reconcile parties, with the ultimate goal being settlement. In practice, it is often the case that when parties report a dispute to the police they are advised to first approach a community dispute resolution platform. 136 Although the account above is brief, one can see the interplay between formal structures (such as police and governance services) and these informal dispute resolution tribunals in South Africa's popular economy. The existence of these popular economy platforms also demonstrates the scope for private ordering to govern contractual disputes in this sphere. Hence, super-imposed on ordinary party-toparty contractual relations and resultant inter-personal ordering, there is an additional layer of private ordering, through community structures. For us, this second layer of ordering reinforces our argument that contracting in the popular economy is relational, since it is not just the parties' own relationship which needs to be preserved, but the harmony of the greater community as a whole. In the following section we will build on the findings reached thus far in part 4 to construct our own theory of African customary commercial contracting in the popular economy.
Legal pluralism and relational contract theory in the popular economy
Moving from a review of the empirical literature to the literature on socio-legal theory, we return to our discussion of the overlap between legal pluralism and relational contract theory, as alluded to above. The genesis of relational contract theory was in the United States, although it has adherents in other countries as well: particularly the United Kingdom, but also in South Africa. 137 A very clear articulation of the general argument put forward by this movement could be briefly set out with reference to the work of Hugh Collins. 138 Using Collins's analysis, we will argue that a contractual relation (in the sense of an ongoing nexus between two or more parties, underpinning a particular transaction between them) can be viewed as existing on three planes: First, there are terms of the agreement itself, whether written or oral. Second, there are the underlying economic considerations motivating both partiessuch as, how does the conclusion of this transaction increase each party's utility? Finally, there is the human element of the transaction: the inter-personal relationship between the parties. This three-dimensional 139 analysis allows for a broader perspective on the contractual relation. In particular, it allows for the influence of extraneous circumstances of the non-legal variety on the contractual relationship between the parties. This, we suggest, is a human-centred approach to contracting, which fits well into a community setting with repeat players.
The literature on stokvels, burial societies, and other forms of savings and risk management clubs suggests that transactions in this sphere are enforced through relational means; particularly, using the above analysis, the economic and interpersonal planes. This, we suggest, could be partially explained by the literature on 'non-contractual relations'. 140 This school of thought holds that contract disputes are largely resolved by negotiation between the parties: this not only preserves the relationship (and in a community setting, a measure of social harmony), but also avoids transactions costs, particularly in the form of time and money, which are necessitated by a recourse to the formal law or formal legal dispute resolution mechanisms. 141 A distrust of lawyers and the utility which they add to a contractual relation can be found in several international studies of businessmen. 142 Similar evidence is also to be found in the sources on the popular economy, along with the obvious point that recourse to the formal law is beyond the financial means of many popular economy participants, even if they wanted to go this route. 143 If we move beyond formal sector adjudicative platforms to alternative means of contract enforcement based on community relations, what form of coercion is left to the parties to a customary commercial contract? The answer is non-legal sanctions: 144 a refusal to do repeat business (an economic sanction) can shut off a vital avenue of supply, whether of goods, services, or credit. Similarly, adverse comment and social peer pressure (inter-personal sanctions) can motivate contractual compliance in a situation where parties are members of a community where these factors matter. Opportunism, in the sense of selfish exploitation of the vulnerabilities of others under a given contractual matrix, is of course a universal human condition, and explains some of the reported cases of default and fraud. In a normative sense, however, a lack of perfect success for the community-enforcement model does not negate it as a system of 'private ordering', by which term we signify that the transactional matrix operates largely without recourse to central law enforcement, through the actions and interventions of players in the market. 145 In our view, such a system, displaying a system of normative practices allowing for private ordering could also be described as deep legal pluralism; if one accepts the premise of this legal theory that 'law' originates in the practices of a given community, provided these are viewed as binding by that community. Then, assume that this community, which practises private ordering in their contractual relations with each other, also adheres to traditional African customary law normative practices, such as the payment of lobola when getting married. On this basis, a strong argument could be made that system of contractual private ordering constituted the 'living customary law of commercial contracting', whether applied directly through relations inter partes, or by a more formalised township community platform. While we accept that indigenous black South Africans may live by African customary norms in some aspects of their lives (such as marriage and family relations), but not in others (such as their business dealings), it must be to those who are cultural insiders that a researcher looks when testing for contract practice and a business philosophy which is definitively 'African' and possibly thus distinct from Eurocentric norms. It is in this realm of cultural adherents that a living customary law of commercial contracting must be sought.
The living customary law of commercial contracting: some hypotheses
To summarise, the argument thus far in this paper raises three central hypotheses:
i.Contracting in the popular economy is highly relational, resting on what are described in the world literature as 'non-contractual relations'; 'non-legal sanctions'; and 'private ordering'. ii.In a given community transacting amongst each other in the South African popular economy, the resultant contractual relations give rise to a normative order which constitutes the living customary law of commercial contracting. This living law of contracting may involve an interplay between indigenous forms of contract practice and formal sector institutions, particularly banks. iii.This interplay is at the heart of the formal/informal sector intersection which typifies the popular economy, making this the key locus in which to study a modern, urbanised living customary law of commercial contracts. The final answer to the question, 'what is African about contracting in South Africa?' is thus to be found through empirical research in this context.
Conclusion
All that remains then is for us to tie up the narrative threads left unresolved by our opening discussion in parts 1 and 2 above. This article has suggested some answers to the questions:
i.'What is African about contracting in South Africa?'; and ii.'What is the role of community in contracting in South Africa's popular economy?'
Our suggested answers to these questions above show that we interpret the literature as suggesting that 'community' remains at the heart of African contracting in the popular economy; and that the same would appear to be true of the traditional discourse. We agree with Gyekye, however, that this is a moderate form of communitarianism, which accepts a role for individualism and private property, but also imposes a measure of social responsibility. Perhaps, using the Constitutional Court's own narrative, one could call this philosophy a state of 'ubuntu'. Is this idealised? Possibly -the empirical sources are replete with examples of the failures of 'community': both through the opportunistic exploitation of counter-parts; and through the abuse of African customary structures, such as stokvels. 146 Opportunism and even fraud are to be found in any system of contracting, however, and their similar presence in African customary contracting should not necessarily derail our theoretical construct.
Another question is how to deal with the plural nature of our legal system and the balance between the equal sources of African customary and common law. For example, having identified a parallel contracting context with its own rules and culture, what is the impact of this to be on the generally applicable common law of contract? The Constitutional Court's argument appears to be that the underlying ubuntu/community ethos of African customary law should inform the common law notion of public policy. 147 This allows for the protection of weaker parties, which is a good thing, but may have an impact on contractual certainty. 148 One possible interpretation of the Constitutional Court's paradigm of argument is that it is aimed at an 'amalgam' of common and African customary law in the future, 149 addressing Chanock's concerns about the segregation of these two sources, and indeed echoing the sentiments of ZK Matthews, expressed as long ago as 1934. 150 There may be problems here, however, given the lack of epistemological fit between the oral customary law tradition and the written common law one. The Constitutional Court's discourse on ubuntu thus far could also be ascribed (on an alternative basis) simply to the international trend towards the constitutionalisation of contract law to protect weaker parties, which uses open norms such as public policy and good faith to incorporate constitutional values, rather than necessarily drawing these from African customary law per se. This view would open such jurisprudence to the possible criticism of cultural assimilation. Our counterpoint to this argument would be that contracting as a method of facilitating economic exchange is universal to all cultures, resting in large part on economic considerations, rather than only on positive law. Hence conceptual overlap is inevitable and indeed to be encouraged. 151 Another suggestion as to a possible method of amalgamation could be to recognise yet another parallel contracting regime: in the same way that there are very different regimes of commercial and consumer contract law, there could be a third channel of customary contract law. An appropriate choice of law regime would then have to be worked out, but an ability to choose such a regime would fit nicely with the fundamental premise of contracting as involving the private arrangements of the parties themselves. This second option would preserve the distinct identity of the living customary law of contracting, while allowing for its judicial development. 152 On status and contract: everywhere there seem to be signs that with the postconstitutional waning of freedom of contract in South Africa, we are reverting from contract to status, echoing Atiyah's claim (with reference to Britain) in 1979. 153 Before evaluating a contract, a legal adviser must first ask whether the parties are consumers or commercial entities; or beyond this, whether the context suggests an inequality of bargaining power that may raise constitutional flags. Who the parties to a contract are and the nature of their transaction is highly relevant in the modern South African era. Our literature review above suggests that this is also the case in African customary law, but with the 'status' element possibly being more community-related. Of course, a community-orientated view of contracting can be found in many 'Western' sources as well, the literature on relational contract theory cited above would be a good place to begin such an inquiry. It thus seems fair to argue that in modern South African contracting, whether in the common law or the African customary law context, contracting is all about status. This conclusion allows us to make the claim above that the living customary law of commercial contracting should best be analysed in relational terms. Either as a separate construct, or as part of a future amalgamated 'South African law of contract', customary contract adjudication should be a context sensitive exercise, with the relevant contracting community as the foreground consideration.
Whether the argument in this conclusion, or indeed in this article as a whole, entails a 'decolonisation' of contract law, or a means to address our racialise economic inequality, may be debatable. Indeed, one could well ask whether the judicial development of the law of contract is the best tool for effecting economic redistribution, since its effects are immediate to the parties to a particular dispute. Our intention here is merely to start a discussion about the future of South African contract law and to present a review of what we consider to be the relevant literature on African customary commercial contracting.
